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Issues of separation of church and state and freedom of religion have represented one of the most active areas of constitutional adjudication in the United States Supreme Court during the decades of the 1970s and 1980s. Indeed, in the past several years, the Court has made major changes in its approach to every important aspect of the subject. Some of these shifts are more obvious than others, and additional moves are likely to occur in the next few years. This article will explore four general themes revealed in recent decisions and then discuss those themes in the context of the four major areas of constitutional adjudication under the religion clauses of the First Amendment.
FOUR EMERGING THEMES IN THE SUPREME COURT'S
TREATMENT OF CHURCH-STATE ISSUES First, on a general level, the Supreme Court has moved away from affording religion "special" treatment (either by forbidding it certain benefits or granting it exemption from certain burdens), and has moved toward a position of neutrality (or equality) on church-state issues, attempting to steer a more nonpartisan course between sacred and secular institutions and between religious and nonreligious individuals.
Second, and more specifically, the Court has moved away from the Lemon test' toward two competing approaches. One of those approaches -the "endorsement" test -is championed by Justice Sandra Day O'Connor. Initially articulated in the middle 1980s, this test would find an Establishment Clause violation for government "endorsement of religion," which takes place whenever a reasonable observer would conclude that government activity "sends a message to nonadherents that they are outsiders, not full members of the political community, and an accompanying message to adherents that they are insiders, favored members of the political community." 2 Of the current members of the United States Supreme Court, this test has the support of the two leading "liberals" remaining, Justices Harry Blackmun and John Paul Stevens. Blackmun is more enthusiastic about the endorsement test than Stevens, but this approach is probably the best that Stevens -who is the strictest separationist on the Court, even more so than were Justices William Brennan and Thurgood Marshall -can probably hope to get.
The other test competing to replace the Lemon test is Justice Anthony Kennedy's "coercion" approach. 3 The choice of the word "coercion" as the title for this test is probably unfortunate, because Justice Kennedy has defined the term much more broadly than its usual meaning, allowing that coercion may take a variety of "more or less subtle" forms, including "taxation to supply the substantial benefits that would sustain a state-established faith, direct compulsion to observance, or governmental exhortation to religiosity that amounts in fact to proselytizing. 7 Justice Scalia made no reference to the coercion principle, taking issue instead with the application of the Lemon test in Justice Brennan's plurality opinion. 8 Nevertheless, although some would distinguish for these purposes between a government subsidy and a special immunity from taxation, 9 a tax exemption for religious publications does appear to violate the coercion test by giving "direct benefits to religion" through "subtle coercion.., in the form of taxation."' 0 Third, the current Supreme Court is less separationist than in the past. In particular, it has become more accommodationist toward the "major" or "mainstream" religions, namely the dominant Judeo-Christian faiths. The fourth theme, which actually is the opposite side of the coin in respect to the third theme, is that the Court has become substantially less protective of "smaller," "nonconforming" religious groups. Both of these final themes may be seen as the product of greater judicial re- straint on the part of the "new" Supreme Court -an increased willingness to defer to the elected branches of government and a larger reluctance to reject government action in favor of individual rights.
Although generally supportive of the trend toward greater accommodation manifested in the third theme, at least in the absence of any meaningful threat to religious liberty," this author disagrees with the Court's shrunken protection for smaller religions found in the fourth. In my view, the major role of the Court and the institution of judicial review is to provide protection for those without the numbers and influence to ensure significant and effective protection through the political process, especially when rights specifically posted in the United States Constitution are involved.1 2
THE FOUR MAJOR AREAS OF CONSTITUTIONAL ADJUDICATION UNDER THE RELIGION CLAUSES FREE EXERCISE
The first theme (neutrality) and the fourth theme (less protection for nonconforming religious groups) were dramatically illustrated by the Court's recent decision in Employment Division, Department of Human Resources v. Smith.1 3 In Smith, Oregon denied unemployment compensation to two drug rehabilitation counselors who were fired from their jobs when it became known that they had ingested peyote, a controlled substance in Oregon, for sacramental purposes at a Native American Church ceremony. The basis for the agency's decision that the drug counselors were ineligible for unemployment benefits was that they had been fired for work-related "misconduct.' 4 The drug counselors relied upon a line of earlier Supreme Court cases' 5 that had applied the "strict scrutiny" test 6 to similar de- 16. Under the strict scrutiny test, religious objectors were generally entitled to exemptions from generally applicable laws when "government has placed a sub-nials of unemployment compensation to religious objectors, thus establishing the rule that a state "cannot condition the availability of unemployment insurance on an individual's unwillingness to forgo conduct required by his religion."' 7 Justice Scalia, writing for a majority of five, 18 expressly appealed to the neutrality theme in holding the strict scrutiny test, and the cases upon which the drug counselors had relied, inapplicable to an "across-the-board criminal prohibition on a particular form of conduct" such as Oregon's listing of peyote as a controlled substance. 19 "Any society" that required special exemptions for those objecting to generally applicable government regulations on religious grounds would be "courting anarchy" due to the practically unlimited range of regulations that could be subjected to religious challenges.
0
Smith illustrates theme four, the reduction in the level of Supreme Court protection for nonconforming religions, even more poignantly. The Court expressly conceded that its rejection of constitutionally required exemptions under the Free Exercise Clause would leave adherents of small religions in a more vulnerable position than adherents of "mainstream" faiths: "It may fairly be said that leaving accommodation to the political process will place at a relative disadvantage those religious practices that are not widely engaged in.... "21 To justify the impact of its holding, the Court reasoned "that unavoidable consequence of democratic government must be preferred to a system in which each conscience is a law unto itself or in which judges weigh the social importance of all laws against the centrality of all religious beliefs."22 stantial burden on the observation of a central religious belief or practice" and no "compelling governmental interest justifies the burden." Hernandez v. Commis 
GOVERNMENT FINANCIAL ASSISTANCE TO RELIGIOUS INSTITUTIONS
This remains the principal area in which the Lemon test, especially its "purpose" and "effect" prongs, has continued to be used. A rough but generally accurate statement of the rule in this area is that it has been permissible for government aid to go to children or their parents who make the private choice to send their children to parochial schools, whereas it is impermissible for the aid to go directly to the parochial schools themselves.23
The Court's movement in the direction of neutrality is made evident in Witters v. Department of Services for the Blind2 and Bowen v. Kendrick.25 Witters involved a Washington program providing vocational rehabilitation assistance in the form of a voucher (although it was not called that) to the visually handicapped that could be used to defray educational costs. The applicant sought to use the aid at a Bible college where he was studying the Bible, ethics, speech, and church administration in preparation for a career as a pastor, missionary, or youth director. 26 The state denied his application, and the Washington Supreme Court affirmed, applying the Lemon test to find an impermissible effect under the Establishiment Clause: "The provision of financial assistance by the State to enable someone to become a pastor, missionary, or church youth director clearly has the primary effect of advancing religion." 27 The Court reversed, finding no Establishment Clause violation, in a unanimous opinion written by Justice Thurgood Marshall, ordinarily a quite strict separationist. Because the aid went to the student, not to the school, and thus any benefit to the school came as the result of the private choice of the individual recipient, not the government, Justice Marshall found no "primary effect" of advancing religion. Moreover, even though there has been no formal opinion of the Court on financial assistance to religious schools since the departure of Justice Powell, who championed the existing rough distinction between aid to parents and aid to the schools themselves, the separate opinion of Justices Kennedy and Scalia in Bowen v. Kendrick indicates that there are now at least five votes for upholding direct government assistance to religious elementary and secondary schools.
Bowen v. Kendrick involved a challenge to the Adolescent Family Life Act (AFLA), 36 a federal statute providing funding for adolescent sexuality and pregnancy services and expressly authorizing participation by religious organizations. In an opinion written by Chief Justice Rehnquist, the Court first found that the statute's authorization of participation by religious organizations along with various other types of community organizations maintained "a course of neutrality among religions, and between religion and non-religion," and therefore did not violate the "effect" prong of the Lemon test. 31 Second, direct receipt of federal funds by such religious organizations would not violate the effect prong in the absence of a showing of a "'substantial' risk that aid to these religious institutions would, knowingly or unknowingly, result in religious indoctrination." 38 Finally, the Court held that since "there is no reason to assume that the religious organizations which may receive grants are 'pervasively sectarian' in the same sense as the Court has held parochial schools to be," there is no reason to fear excessive government entanglement (the Lemon test's third prong) in the form of unduly intrusive monitoring of "the day-to-day operation of the religiously affiliated AFLA grantees." 39 It is the concurring opinion of Justice Kennedy, joined by Justice Scalia, however, that is most significant for future challenges to programs providing government financial assistance to religious schools. Justice Kennedy took the position that "the only purpose of further inquiring whether any particular grantee institution is pervasively sectarian is as a preliminary step to demonstrating that the funds are in fact being used to further religion." 40 A statutory program that distributes program benefits "in a neutral fashion to religious and nonreligious applicants alike" should not be found unconstitutional simply because specific recipients of government funds are religious in character. 41 Ultimately, the question "is not whether the entity is of a religious character, but how it spends its grant." 42 The view of Justices Kennedy and Scalia, along with the position taken by Chief Justice Rehnquist and Justices White and O'Connor in earlier cases involving aid to parochial schools, 43 makes five votes among the current members of the Court (apart from any consideration of the positions that Justices Souter and Thomas might take) for an approach emphasizing the use to which religious organizations put government financial assistance, rather than the religious nature of the recipient institutions. 44 The author's prediction is that the Court will adopt this approach the next time that it has an appropriate opportunity to consider the issue.
In addition, Bowen v. Kendrick illustrates theme three, the Court's greater accommodation of "mainstream" religions, because it is mainly these kinds of religious organizations that are large enough to engage in activities such as sponsoring family planning services and operating parochial schools.
RELIGION IN PUBLIC SCHOOLS
The key recent decision in this area is Board of Education v. Mergens, 45 which, like Bowen v. Kendrick, strongly illustrates the themes of neutrality and accommodation of mainstream religions, as well as the newer competing Establishment Clause approaches found in theme two. Mergens involved an Establishment Clause review of the Equal Access Act, 4 6 in which Congress has prohibited public secondary schools that receive federal funds and that maintain a "limited open forum" -which exists whenever the school permits "noncurriculum related student groups to meet on school premises during noninstructional time" 47 -from denying "equal access" on the basis of the content of the speech at such meetings. Mergens was brought by public high school students whose request for permission to form a Christian club at the school was denied. The students sought to meet on the same terms as other student groups, except that the proposed club would not have had a faculty sponsor. Membership would have been voluntary and open to all students regardless of religious affiliation. 49 Justice O'Connor delivered the opinion of the Court on issues of statutory interpretation, but only Chief Justice Rehnquist and Justices White and Blackmun joined her plurality Establishment Clause analysis. Justices Kennedy and Scalia and Justices 44. This is consistent with this author's approach that government aid to parochial schools is constitutionally valid as long as the government receives in return an equivalent or greater value in terms of "the secular educational service rendered. Marshall and Brennan fled concurring opinions addressing the constitutional question.
The opinions of Justices O'Connor and Kennedy, upholding the constitutionality of the Equal Access Act, both underline the first theme of neutrality and the third theme of accommodation. 50 Both justices also amplify their competing Establishment Clause approaches in Mergens.
The school had argued that the Act would require it "effectively [to] incorporate religious activities into the school's official program," thus "endors[ing] participation in the religious club, and provid[ing] the club with an official platform to proselytize other students." 5 ' In response, Justice O'Connor distinguished between "government speech endorsing religion, which the Establishment Clause forbids, and private speech endorsing religion, which the Free Speech and Free Exercise Clauses protect." 52 Based on that distinction, Justice O'Connor found no governmental "endorsement" of religion because "secondary school students are mature enough and are likely to understand that a school does not endorse or support student speech that it merely permits on a nondiscriminatory basis." 5 3
As for Justice Kennedy's principle " that the government cannot coerce any student to participate in a religious activity," 54 Justice Kennedy found that the Act "does not authorize school authorities to require, or even to encourage, students to become members of a religious club or to attend a club's meetings, . . . the meetings take place while school is not in session,... and the Act does not compel any school employee to participate in, or to attend, a club's meetings or activities." 55 Justice Kennedy did acknowledge that the coercion inquiry "must be undertaken with sensitivity" to its more subtle forms, but found no indication of any subtle pressure to participate in the club. Mergens, Justice Kennedy would have reached the opposite result under the endorsement test: "I should think it inevitable that a public high school "endorses" a religious club, in a common-sense use of the term, if the club happens to be one of many activities that the school permits students to choose in order to further the development of their intellect and character in an extracurricular setting." 58 The extent to which the movement toward neutrality or equality of access that is evidenced in Mergens will affect other religion-in-the-public-schools practices remains to be seen. The contrasting approaches of Justices O'Connor and Kennedy, however, promise to have special significance as the Court deals with these issues in the future. For example, the constitutionality of religious instruction on school premises during "released time," which has been invalid since 1948, 59 might hinge -for both Justices O'Connor and Kennedy (and those who subscribe to their positions) -upon the breadth of the range of alternatives offered to students under such a program. 60 Regarding prayer or Bible reading in public schools, 61 it is possible to speculate that Justice O'Connor may prove to be less of a separationist than Justice Kennedy. If a school were to institute a program of opening each school day with a reading from a wide variety of materials -say, some version of the Bible on Monday, an historically famous speech on Tuesday, a selection from great literature on Wednesday, etc. -that might be enough for Justice O'Connor to find no "endorsement." By contrast, this should theoretically make no difference under Justice Kennedy's approach. Since only Bible-reading would take place on some days, "coercion" to participate in a religious exercise would then occur. The posting of the Ten Commandments in a public classroom would be a much closer question under Justice Kennedy's coercion approach than it was for the Court a decade ago, 62 while Justice O'Connor might more readily find it to be an en- Each of these decisions illustrates the third theme: the Court's tendency to be less separationist and more accommodating of mainstream religions. The Court's rationale in these three cases varied -from a focus on history and original intent in Marsh v. Chambers, 69 to finding a secular purpose for the display in Lynch v. Donnelly, 70 to reasoning that the display of the menorah did not constitute an endorsement of Judaism in Allegheny County. 7l In the main, however, the Court's actions make clear that there are various types of public government acknowledgments of religion that do not violate the Establishment Clause; i.e., no strict separation between government and religion is required.
The one exception to this trend took place in Allegheny County, where the Court found the display of a creche -standing alone -in the county courthouse to represent a govern-ment endorsement of religion. 72 The vote was five to four, but two of those in the majority -Justices Brennan and Marshallare now retired. Four justices dissented in an opinion written by Justice Kennedy and applying his Establishment Clause approach. 73 If just one of the two newest members of the Courteither Justice Souter or Justice Thomas -joins the Kennedy group, then the outcome would be different in a similar case.
CONCLUSION
In this author's view, all church-state problems (including government-acknowledgment-of-religion issues) should be resolved by recourse to a broad principle that accounts for the major function of the Establishment Clause (as well as the Free Exercise Clause): protection of religious liberty. The Court should permit accommodations of religion under the Establishment Clause and require exemptions for religious objectors under the Free Exercise Clause when no meaningful threat to individual religious freedom can be said to exist. It should be of no consequence that such accommodations or exemptions mean that the government is acting with a religious purpose, nor that they may be perceived by reasonable observers as constituting symbolic endorsements of religion. Along with Justice Kennedy, the showing of a real threat to religious liberty would be required rather than a shadow. That someone may take offense at government acknowledgment of religion, or religious exemptions from generally applicable laws, or that strife may occur along religious lines whether the government erects (or refrains from erecting) a holiday display that includes religious symbols should not be determinative.
